Dicey After Brexit: Mini-Maximalism
at the United Kingdom Supreme
Court

—Yvonne Tew, Georgetown University Law Center[1]

[Editor’s note: This is one of our biweekly I-CONnect columns. For more
information about our four columnists for 2020, please click here.]

On December 1, 2020, the United Kingdom Government published draft
legislation to repeal the Fixed-term Parliaments Act 2011, which would revive
the prerogative power to dissolve Parliament.[2] The Prime Minister would
acquire the power to call general elections at will at any point during the
parliamentary term. That power would be unchecked by the courts: the Bill
specifically provides that the courts cannot question the exercise of that
prerogative power.[3] And so Boris Johnson's government fired its latest
shot in an ongoing battle over where power should lie in Britain's
constitutional governance.[4]

When Boris Johnson replaced Theresa May at Downing Street last year, he
promised to “get Brexit done” by October 31, but was blocked by Parliament.
In response, Johnson prorogued Parliament, suspending the legislative body
for five weeks, a move that many viewed as an attempt to prevent Parliament
from scrutinizing a “no deal” exit from the European Union in the final weeks
leading up to Brexit.[5]

In an extraordinary decision delivered in September 2019, the United
Kingdom Supreme Court unanimously ruled that the Prime Minister’s
prorogation of Parliament was unlawful. [6] All eleven justices in Miller Il held
that the judiciary could review the scope of the prorogation power,
dismissing the government’s argument that the Prime Minister’s advice to
the Queen to prorogue Parliament was a political question outside the
court's judicial sphere.l”] Lady Hale, the Supreme Court's President,
declared that the Prime Minister's prorogation of Parliament unlawfully
frustrated or prevented "without reasonable justification, the ability of
Parliament to carry out its constitutional functions as a legislature and as a
body responsible for the supervision of the executive."[8] Reading the
Court's single-voice judgment on live television—and sporting a now famous
spider brooch[9]—Lady Hale put the Court's ruling starkly: “This means that
when the Royal Commissioners walked into the House of Lords it was as if
they walked in with a blank sheet of paper.[1°]

The Supreme Court’s Miller Il decision was immensely consequential. Most
immediately, right after the Supreme Court’s ruling, the Speaker of the
House of Commons, John Bercow, announced that Parliament would
reconvene the next day.[" More broadly, Miller /i displayed a Supreme Court
willing to assert judicial power and take on a more enhanced role in the
constitutional order.

"Although the United Kingdom does not have a single document entitled
‘The Constitution,” wrote Lady Hale for the Court, "it nevertheless
possesses a Constitution, established over the course of our history by
common law, statutes, conventions and practice,” which "includes numerous
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principies ot law, Wnicn are enforceapie Py tnNe COUrts In tne same way as
other legal principles.”[12] Significantly, the President of the Supreme Court
expressly asserted the authority of the courts to enforce the United
Kingdom's constitution:

In giving them effect, the courts have the responsibility of upholding the

values and principles of our constitution and making them effective. It is
their particular responsibility to determine the legal limits of the powers
conferred on each branch of government, and to decide whether any
exercise of power has transgressed those limits.

Lady Hale's robust language regarding the courts’ task echoes another chief
justice’s famous articulation that it is "emphatically the province and the duty
of the judiciary to say what the law is."[13]

In Marbury v. Madison, Chief Justice Marshall employed expansive reasoning
establishing the judiciary’s powers with a narrow holding that bore minimal
consequences for the case at hand. As | discussed in a previous column,[14]
that maxi-minimalist approach has been adopted by courts in various parts
of the world seeking to empower their institutional position.

The United Kingdom Supreme Court, though, employed an inverse strategy
of mini-maximalism. A court taking a mini-maximalist approach tends to
downplay its expansion of judicial power using narrow reasoning couched in
formalistic interpretive terms, even as it delivers a highly consequential ruling
of immediate impact. Judges adopting this posture minimize the adoption of
judicially self-empowering mechanisms, portraying them as orthodox legal
doctrine.

When the United Kingdom Supreme Court pronounced Boris Johnson's
prorogation of Parliament illegal, it asserted authority over a matter of high
politics that many had assumed Britain's highest court would hesitate to
enter.'®! The immediate impact of the Miller Il decision was undeniable: in
one fell swoop, the Court rendered Parliament no longer suspended; indeed,
the following day, Members of Parliament resumed sitting. The Court's
assertion of judicial review over the executive in this matter has been hailed
as monumental,[16] and, in many ways, unprecedented.[17]

Yet Lady Hale portrayed the Court's intervention as based on “entirely
orthodox"” constitutional principles and legal precedent.['8] She held the

matter was justiciable because the Court was merely reviewing the scope—
rather than the exercise—of the prerogative power.l'® The Court's decision
was also framed as protecting the supremacy of Parliament, although
reasoning also relied heavily on an innovative application of a principle of
parliamentary accountability. As one commentator put it, the Supreme Court
“cleverly presented its conclusion as the unproblematic consequence of
centuries-old constitutional precedents” to “disguise the novelty of its
reasoning and to make the result appear more inevitable than it was."[201 By
presenting its reasoning as a conventional application of a power that it had
long possessed, the Supreme Court sought to minimize its expansive judicial
review in a decision of major constitutional and political consequence.

A mini-maximalist approach, though, can be risky. Judicial rulings that have
obvious and immediate impact may provoke political or popular backlash.
Prime Minister Boris Johnson said he disagreed “profoundly” with the Miller
Il decision; indeed, a member of his Cabinet called it “a constitutional
coup.21

Since his re-election last year, Prime Minister Johnson has begun to make
good on the Conservative Party's promise to “take back control” from the
courts.[22] In July 2020, the government announced the creation of an

S [ S s ar L FAAT A sl a1


http://www.iconnectblog.com/2020/10/losing-the-battle-to-win-the-war-judicial-self-empowerment-through-maxi-minimalism/

maepernaerit CoImimissIon Lo review e Courts powers.|£o5] ANA Uie inwerndl
Market Bill, published on September 9, includes provisions that seek to oust
judicial review over regulations made by ministers that breach the United
Kingdom's international obligations.[24]

The Government's most recent bill repealing the draft Fixed-term
Parliaments Act likewise contains a clause designed to remove the courts'
jurisdiction over the prerogative power to dissolve Parliament. The
explanatory notes accompanying the Bill expressly acknowledge that the
clause eliminating judicial review is meant “to address the distinction drawn
by the Supreme Court in [Miller If]...as regards the court's role in reviewing
the scope of the prerogative power, as opposed to its exercise."[25]

Of course, it remains to be seen how the showdown between the executive
and the judiciary will play out. Even if the Bill is passed into law, the courts
may find ways not to give effect to an ouster clause seeking to exclude
judicial review. As Cambridge constitutional law professor Mark Elliott
observes, "it would be naive to assume that a determined court would be

unable, in the face of the ouster, to preserve any vestige of judicial review.”
1261

In a speech given a year before the Miller Il decision, Lady Hale described
the Supreme Court as looking “more and more like a constitutional
court."[27] Britain's Supreme Court is a relatively young apex court, created
barely ten years ago to replace the appellate committee of the House of
Lords as part of the constitutional reforms introduced by Tony Blair's Labour
government.[28] The Court's prorogation judgment paints “a picture of a
supreme court judiciary that is prepared to serve as a guardian of
constitutional principle in a way and to an extent that previous generations of
apex court judges in the U.K. were not."[29]

That judicial assertiveness is particularly remarkable when viewed in the
context of the United Kingdom's traditional constitutional principles. As
Albert Venn Dicey articulated in his seminal work in 1885, the "dominant
characteristic” of Britain's political order has long been understood to be the
sovereignty of Parliament.[30] Dicey encapsulated Parliament's supremacy
as "the right to make or unmake any law whatever; and further, no person or
body is recognised by the law of England as having a right to override or set
aside the legislation of Parliament.” For centuries, Britain has existed without
a codified constitution, embodying a system of political constitutionalism
premised on legislative, not judicial, supremacy. Unlike its American
counterpart, the United Kingdom Supreme Court has no power to strike
down acts passed by the legislature.[31]

Miller Il demonstrates an apex court willing to take on a more empowered

role in a constitutional order, post-Brexit, in the midst of a major political and
legal transition.[32] Although the Supreme Court framed its prorogation
decision as protecting Parliament's supremacy, it did so while asserting its
own authority to delineate the very boundaries of the constitution’s
foundational principles.

Still, a court that delivers a highly consequential ruling, even if it attempts to
downplay its assertiveness, takes a greater judicial gamble compared to one
that bides its time.[33] Political crises that turn into constitutional battles can
make or break a court. The Johnson government'’s effort to limit judicial
review over the dissolution of Parliament is the latest installment in a battle
to define how power should be constrained, and who should enforce it. The
executive and the courts are renegotiating the dynamics of a constitutional
order traditionally based on legislative supremacy. As the government's
return salvo demonstrates, the situation in the United Kingdom remains



especially dicey.
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