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Yvonne Tew, Stealth Theocracy, 58 Va. J. Int’l L. 31 (2018).
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Religion appears to be a rising political force across the globe.
Constitutional democracies the world over are grappling with
politics based on religious and racial identities as well as
increasing ethno-nationalism. In September 2019, after its unprecedented defeat in
Malaysia’s national elections the year before, the United Malays National Organisation
signed a political cooperation pact with the Malaysian Islamic Party, formalizing the
alliance between the country’s two largest Malay-Muslim parties at an event in Kuala
Lumpur that attracted  thousands of supporters.[1] Indonesia’s 2019 presidential elections
featured a divisive battle between incumbent President Joko Widodo, who picked the
leader of Indonesian Ulema Council as his running mate, while his opponent Prabowo
Subianto ran a campaign aimed at mobilizing conservative Indonesian Muslims.[2] In
India, the Bharatiya Janata Party swept to a landslide victory in May 2019; a few month
later, Prime Minister Narendra Modi’s party passed a contentious citizenship law for
migrants that excluded Muslims, sparking massive protests.[3] Sri Lanka, Bangladesh, and
Pakistan have witnessed a surge in nationalist political forces that have agitated against
religious minorities.[4] And in January 2020, accounts of the Myanmar military’s violence
against the Rohingya Muslim minority played out on the public stage of the international
court of justice.[5] Religion’s role has been increasingly expanded in the public sphere of
many constitutional orders, including those not normally thought of in terms of
constitutional theocracy.[6] What is striking is how this global phenomenon is taking place.

The birth of a constitutional theocracy tends to be associated with revolution or the explicit
creation of religious principles of governance. Think, for example, of the 1979 Iranian
revolution. Or the twenty-first century constitution-writing efforts for Afghanistan and
Iraq, and those following the Arab Spring revolutions in Egypt, Libya, and Tunisia, which
explicitly constitutionalized Islam as a source of law within those states.
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Sometimes, though, a constitution’s religious character may emerge through more subtle
means of constitutional change, which are less transparent than creating or amending a
constitutional text. Fundamental transformations of constitutional identity toward a more
religious order can occur by stealth through political and judicial actors. What’s striking is
the key role that courts play in elevating the place of religion in the public order. We tend
to think of courts as “bastions” of secularism that act as “effective shields against the
spread of religiosity” and principles of theocracy. [7] Yet, in many contexts, courts act to
expand, not limit, the place of religion in the constitutional order.

Take Malaysia, for example. For years, federal civil courts tended to decline jurisdiction
over certain matters even when constitutionally guaranteed rights were implicated, leaving
determination of these issues solely to the religious courts. By deferring jurisdiction to the
Sharia courts, secular courts avoided adjudicating several contentious matters, like
apostasy. In 2018, affirming its decision in the well-known case of Lina Joy,[8] the
Malaysian Federal Court dismissed an appeal by four Muslim applicants who wished to
leave Islam, ruling that matters of apostasy are within the jurisdiction of the Sharia
Courts.[9] Civil courts have also elevated Islam’s position through expansive judicial
interpretations of the Malaysian Constitution’s Article 3(1) declaration: “Islam is the
religion of the Federation, but other religions may be practiced in peace and harmony.”
Courts have read this constitutional provision as granting Islam supremacy over other
religions, prioritizing Islamic principles over other constitutional norms like religious
freedom and freedom of speech.[10] Recent decisions indicate that Malaysia’s highest court
is beginning to show itself willing to reassert judicial power, including over the Sharia
courts.[11] But for decades the civil courts’ trend toward jurisdictional deference and
judicial Islamization have fueled the shift away from the Malaysian constitution’s originally
secular basis.

This experience of a constitution’s alteration toward a more religious order through
informal mechanisms of constitutional change is not confined to Malaysia. Indonesia’s
controversial blasphemy law, which has been used against  members of non-mainstream
Muslim religious groups, has been upheld as constitutional by the Constitutional
Court;[12] recently, Indonesia’s Supreme Court upheld a jail sentence imposed on a non-
Muslim woman who was convicted of blasphemy for complaining that her neighborhood
mosque was too loud.[13] And the Sri Lankan Supreme Court has tended to invoke the
Article 9 constitutional Buddhism provision to regulate religious practice in line with an
understanding of Buddhism’s place as the dominant religion.[14]

These comparative contexts illustrate a phenomenon of global relevance. Stealth changes
toward theocratic constitutionalism tend to manifest in societies divided over the state’s
religious or secular character, where constitutional arrangements on religion are often a
product of a compromise at the time of constitution-making. For example, the preamble to
Indonesia’s Constitution refers to “a belief in the one and only God” and its Article 29 holds
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that “the state is based upon belief in one supreme God,” [15] rather than establishing a
particular religion. The framers of the Malaysian Constitution viewed the Article 3
constitutional provision on Islam’s position as “innocuous,”[16] with symbolic rather than
legal effect.[17] Over time in some places, a reversal occurs in the priority of norms through
the politicization and judicialization of religion, resulting in religious principles being
asserted over secular norms.

The rising receptiveness toward religion in constitutional governance coincides with
another global phenomenon: the ascendency of illiberal politics worldwide.[18] Under local
conditions of growing polarization, illiberalism often manifests itself in politics rooted in
religious and ethnic identity. These pervasive shifts underscore that the question of how
the slide toward stealth theocracy might occur in any constitutional order is one of the
pressing issues of our day. In divided societies like Malaysia, Indonesia, India, and Sri
Lanka, but also in apparently secular constitutional systems like Turkey’s and many
established democracies in the West, the place of religion is being elevated through subtle,
yet profound, revisions to the constitution’s character. These changes are less transparent
than explicit, formal mechanisms of amending or creating a constitution, but they are no
less transformative to a nation’s constitutional identity. Theocratic constitutions are
sometimes created with a bang, but occasionally they are born with barely a whimper.

Suggested citation: Yvonne Tew, How are Constitutional Theocracies Born? Int’l J.
Const. L. Blog, Feb. 12, 2020, at: http://www.iconnectblog.com/2020/02/how-are-
constitutional-theocracies-born/
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