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Over the last two decades, scholars have theorized new
models of constitutional review that avoid conferring on the courts
the final word on constitutional understandings. Scholars have identi-
fied this form of constitutionalism variously as the “Commonwealth
model of constitutionalism,”! “weak-form judicial review,”? the “par-
liamentary bill of rights model,”® and “dialogic judicial review.”*
Discussions of this model of review, however, have focused primarily
on Commonwealth systems in the West—such as Canada, the United
Kingdom, New Zealand, the Australian Capital Territory, and the
State of Victoria in Australia—with little attention paid to Asia. Po
Jen Yap’s new book, Constitutional Dialogue in Common Law Asia,
fills this void by exploring a dialogic model of judicial review in three
Asian common law systems: Hong Kong, Malaysia, and Singapore.
Yap argues that dialogic review is the most attractive approach to
constitutional review, both normatively and pragmatically, and his
work raises thought-provoking questions about the extent to which
the dialogic model is the “constitutional ideal” for these Asian legal
systems.

The book begins by undertaking a defense of dialogic review as
normatively superior to legislative or judicial supremacy.® Because
the legislature and judiciary are equally fallible institutions, Yap
argues, both institutions should make independent determinations
with regard to rights protection. He defends dialogic judicial review
as “the constitutional ideal that mediates the extremities . . . of judi-
cial and legislative supremacy.””

All three of Yap’s chosen jurisdictions have common law systems
derived from British legal traditions, but with written constitutions
that empower their judiciaries to invalidate legislation for rights
infringements.® Chapters 3 and 4 examine these constitutional sys-
tems and the judicial crises they have experienced. Confrontations
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between the judiciary and the political branches have transpired in
each of these dominant party systems.

Shortly after China regained sovereignty over Hong Kong, for
example, the Hong Kong Court of Final Appeal asserted the power
to declare invalid any legislative acts of the National People’s
Congress of China if inconsistent with Hong Kong’s Basic Law.? The
Standing Committee of the National People’s Congress responded
by issuing an interpretation overturning the court’s decision.
Malaysia’s constitutional crisis occurred in 1988, involving the
impeachment and removal of the head of the Malaysian judiciary
and two other judges of the Supreme Court for judicial miscon-
duct following several decisions that had frustrated the executive.
Singapore’s judicial crisis arose after the apex court ruled that the
executive’s decision to preventively detain a person had to have an
objective basis; it was not enough for the executive to be subjectively
satisfied that the detainee posed a threat to national security.!®
This decision was swiftly overturned by the Singapore government
through a series of constitutional and statutory amendments. The
risk of such political reprisals leads Yap to conclude that judges
should strive to avoid provoking the ruling party, which might
respond by overruling judicial decisions through constitutional
amendments or extralegal methods.!!

Courts should therefore employ dialogic tools, Yap argues, that
consciously preserve the right of the legislature to override judicial
decisions using the ordinary political process. Chapter 5 examines
such “sub-constitutional” doctrines “subject to statutory modifica-
tion or reversal.”'? These include advisory opinions, administrative
review, common law norms or statutory rights, procedural consti-
tutional rules, rational basis review, and delayed declarations of
invalidity. The subsequent chapters in the book explore how these
judicial techniques can be applied in practice. In Chapter 6, on
freedom of expression, Yap explores the development of common
law doctrines for defamation and contempt of court, and suggests
that executive restrictions on public assemblies should be subject
to proportionality review. Chapter 7 argues for a balancing model
for religious freedom. As an example of applying this model dialog-
ically, Yap proposes that the Malaysian civil courts should require
a clear-statement rule from state legislatures before ceding juris-
diction to the religious courts. Chapter 8 argues that courts should
scrutinize equality infringements using a sliding scale. In the case
of sexual orientation discrimination, for example, Yap advocates
that Hong Kong courts apply strict scrutiny, but suggests that
courts in Singapore and Malaysia should apply the lower stan-
dard of rational basis review until such time as their legislatures
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become open to more heightened scrutiny.'® In Chapter 9, Yap dis-
cusses a due process challenge to the mandatory death penalty for
drug trafficking offenders in Singapore,'* arguing that the apex
court could have issued a delayed declaration of invalidity, which
would have given the government discretion to reassess the scope
of punishment.!®

As a thoughtful, serious engagement with constitutional review
in Asia, Yap’s book adds value to the field by extending the debate on
dialogic review to three under-explored jurisdictions and by showing
how courts can use various dialogic techniques methodologically.

The book’s focus on Hong Kong, Malaysia, and Singapore as
potential sites for dialogic review might initially seem surpris-
ing. Unlike the Western jurisdictions in which interest in the
“Commonwealth” model has grown, none of these Asian consti-
tutions has any structural devices that enable the legislature to
reverse or avoid a judicial decision it disagrees with, except through
constitutional amendment. The bills of rights adopted in Canada,
New Zealand, and the United Kingdom expressly allow the legis-
lature to have the final word on the continued operation of legis-
lative provisions despite an adverse declaration by the courts. By
contrast, as Yap acknowledges,'® the courts of Hong Kong, Malaysia,
and Singapore are empowered by their constitutions to invalidate
unconstitutional legislative or executive conduct with no provision
for an ordinary legislative majority override. These constitutions—
like most constitutions of the twentieth century!'™—specifically
charge the courts with judicial oversight over the political branches.
Why then invoke a weaker form of judicial review for these Asian
judiciaries?

Dialogic review, Yap argues, treats the courts and the politi-
cal branches as “participants in an enduring constitutional collo-
quy,” which in turn forms “the essence of a constitutional dialogue
between co-equal branches of government.”*® On Yap’s account,
courts and the political branches of government are “collaborators in
a common enterprise to promote public welfare.”*®

This vision appears undeniably appealing. But a dialogic rela-
tionship is possible only if each branch of government is mutually
committed to maintaining such a collaborative discourse and cooper-
ating in a joint enterprise of governance.

In each of these Asian systems, which have been governed by
a dominant ruling party since independence, the powerful political
branches of government have little incentive, if any at all, to be com-
mitted to a dialogic relationship with the courts. Judicial efforts to
preserve the legislature’s ability to reverse the court’s decisions is
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unlikely to be perceived by the legislature and executive as an effort
by a “co-equal” branch to foster productive constitutional dialog.
Instead, such judicial acquiescence is likely to be viewed simply as
an indication of expected deference from the weakest branch. The
balance of power in these dominant ruling party systems is skewed
overwhelmingly in favor of the political branches. In such circum-
stances, a more robust role for the courts does not detract from
democracy; rather, it enhances the judiciary’s ability to play its part
effectively as a true co-equal branch of government. Yap believes
that weak form review mitigates the counter-majoritarian difficulty
by allowing elected representatives “to respond to any perceived
judicial errors.”?® Yet criticism regarding democratic legitimacy in
these Asian states has not been directed at the courts’ use of judi-
cial review, but has instead typically been prompted by the manner
in which the political branches have wielded their expansive power—
for instance by using the political process to pass repressive laws or
to prevent the courts from exercising judicial review.

Yap also defends dialogic review as “politically more effica-
cious.”?! He writes:

[I]f the judiciary consciously preserves the right of the leg-
islature to disagree with the court’s decision via the use of
the ordinary political processes, such that an override via
constitutional amendment can be avoided, any strain on the
inter-branch relations and any potential backlash from the
dominant ruling government could equally be minimized.??

But deliberately granting the legislature the ability to overrule the
courts using ordinary statutory power cuts both ways: a dominant
ruling government might well do so—with ease and minimal politi-
cal consequences—precisely because the political “stakes are so
much lower.”? “If the legislature is displeased intensely by a judicial
decision,” Yap writes, “their disapproval can be more easily chan-
nelled into ordinary law.”?* Indeed, a dominant party in government
would face little difficulty passing ordinary statutes to restrict the
scope of rights. The Malaysian government’s passing of contentious
security laws, pushed through during late night parliamentary sit-
tings, is only a recent example of a ruling coalition’s capacity and
willingness to harness the political process for expedient ends.?
Instead of cultivating a culture of constitutionalism, a weaker model
of judicial review in ruling party systems is likely to furnish the
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executive with an expectation of judicial submissiveness. Nor is it
apparent when such judicial deference should end; on Yap’s account,
the upshot seems to be that courts avoid any robust assertion of judi-
cial power indefinitely so long as they face significant constraints
from political actors.?¢

A further problem with leaving final constitutional determina-
tions to the political branches is that it risks allowing the govern-
ment to claim a cloak of constitutional legitimacy for its actions.
According to Yap, judicial determinations that can be reversed only
through constitutional amendment foreclose the democratic process
from correcting judicial errors.?” In practice, however, it is the rul-
ing party’s overemployment of the amendment process in Malaysia
and Singapore that has attracted concern.?® More than fifty constitu-
tional amendment acts, amounting to approximately 700 individual
amendments, have been passed in Malaysia since its independence
in 1957,%° while Singapore has passed more than forty amendments
acts in its half-century of statehood.?® In response, the Malaysian
Federal Court has gone as far as to suggest that the parliament
cannot enact constitutional amendments that violate the constitu-
tion’s basic structure.?! My point is simply that the courts should
not always deliberately avoid exercising their power to invalidate
legislation that manifestly violates constitutional guarantees—a
power explicitly imparted to them as part of their constitutionally
prescribed role. Courts have a constitutional obligation to point con-
sistently in the direction of constitutionalism, even, or especially, in
the face of executive and legislative dominance.?? In practice, this
could be done through the development of sub-constitutional norms,
but also, if necessary, through the exercise of judicial review to strike
down unconstitutional actions.
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Consider apostasy in the religious freedom context. In the
Malaysian case of Lina Joy,?® the Federal Court held that a Muslim
could not convert out of Islam without obtaining a certificate of apos-
tasy from a sharia court, ruling that apostasy is a matter for the reli-
gious courts to decide. Yap recommends that civil courts impose a
jurisdictional clear-statement rule that individual Malaysian states3*
“confer jurisdiction expressly by an ordinary legislation on the sya-
riah courts before the jurisdiction of the civil courts is ousted.”® The
upshot of Yap’s approach is that state legislatures need merely make
clear their intended intrusion on an individual’s constitutional reli-
gious freedom for apostasy to be a matter exclusively for the sharia
courts to decide.?® This has crushing implications for people who
wish to leave Islam. In several states, they may be fined, imprisoned,
and whipped;?®” in others, mandatorily detained for rehabilitation.?®
Given the immense consequences of conferring on sharia courts
the sole adjudicatory power over individuals regarded as apostates,
final determination of such a matter should not be left to individual
state legislatures—particularly in the context of Malaysia’s growing
Islamization.?® Recognizing that issues like these implicate constitu-
tional rights such as religious freedom in a fundamental way need
not mean that the religious courts’ jurisdiction is deprived of effect.*°
Malaysian civil courts have properly deferred certain Islamic per-
sonal and family law matters to the sharia courts’ jurisdiction. But
when constitutional issues are involved, the civil courts should not
decline jurisdiction in situations that would deprive individuals of
any meaningful forum to adjudicate their constitutionally guaran-
teed rights. 4!

The discourse regarding constitutional adjudication in the Asian
legal systems of Hong Kong, Malaysia, and Singapore is still develop-
ing. Courts in these dominant ruling party systems have a central
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role to play in articulating and safeguarding core constitutional
principles. Yap’s book makes a valuable contribution to the field by
showing how courts can develop sub-constitutional norms to pro-
mote constitutionalism. Insofar as courts in these Asian states are
able to cultivate greater rights protection through the use of dialogic
tools, they should do so. Sometimes, however, a more robust role for
the judiciary is necessary to invalidate actions that are manifestly
inconsistent with constitutional guarantees. In these circumstances,
there is value in the judiciary making an authoritative declaration
to protect fundamental constitutional principles. Yet regardless of
which view one holds, Yap undoubtedly offers an important account
of dialogic review in Asia that engenders and advances the debate in
thoughtful and challenging ways. For pushing the boundaries of the
discourse surrounding these Asian common law systems, Yap’s work
is a deeply welcome contribution to comparative constitutional law
and theory.



