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Malaysia’s Invisible Constitution

Yvonne Tew

13.1. INTRODUCTION

Religion has become the great fault line of the Malaysian constitutional order,
Contemporary Malaysian politics and adjudication are divided by competing
views over the constitutional identity of the modern Malaysian state as secular
or Istamic. At the hieart of this debute is Article 3(1) of the Federal Constitution
of Malaysia, which declares ‘Islan is the religion of the Federation; but other
religions may be practised in peace and harmony’. Over the last two decades,
the clause constitutionalising Islam as the state religion has increasingly been
pitted as being in tension with the right of religious freedom guaranteed under
Article 11(1)." "This chapter considers the invisible constitution in connection
with the Malaysian Coustitution’s religion clauses. It explores the conceptual
aspect of the unwrillen, extra-textual influences surrounding the interpreta-
tion of the religion clauses, and also examines the deeper foundations of the
conslitutional framework underlying the visible text of Article 3(1).

Malaysia's religion clauses provide a focal point for examining the invisible
constitution in two main ways. The first aspect of nvisibility is connected to
the expansion of Islam’s posilion in the constitutional order by political and
judicial actors through mcans oultside fextual constitutional change. Although
the text of Article 3(1) has remained unchanged since the nation’s found-
ing, Islam’s role in the Malaysian Constitution has been expanded through
unwritten, extra-textual means in contemporary constitutional discourse. The
invisible elevation of Islamn’s supremacy in recent decades has taken place
througl expansive judicial inlerpretations of Article 3(1) by prioritising Islam’s
place over other constitulional norms. This approach, in effect, amounts
to a claim that Article 3(1) gives tise to an implication of Islam’s primacy in
Malaysia’s constitutional order. The invisible Islamisation of judicial discourse

© Fed. Const. (Malay.), Article u(1) (lefvery person has the right to profess and practice his
religion ..").
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Malaysia’s Invisible Constitution 377

has also taken place through judges referring to sources beyond the
Coustitution, like Islamic texts and principles, in judicial reasoning when
deciding cuses in the civil courls.

A sccond, contrasting approach to Malaysia’s invisible Constitution is to
have recourse to the Constitution’s original framework. Invisibility in this sense
refers to the architecture of the Constitution — the overarching constitutional
structure and commitinents underlying the surface of ils visible lext. Malaysia’s
Constitution came into force at the birth of a newly independent state, setting
in place a framework for constitutional governance at the nation’s founding.
Those who defend the Constitution's secular nature argue that constitutional
history and the original understanding of the conslitulional bargain at the time
it was frained are crucial sources establishing the secular basis underlying the
text of Article 3(1). Understood properly, these unwritten constitutional funda-
mentals supply the framework for inferpreting the written document. On this
account of Malaysia’s invisible Constitution, the secular basis on which the
Constitution was founded as well as its structural principles and fundamental
rights guarantees are integral to Malaysia’s constitutional core.

Section 13.2 of this chapter begins by setting the background for discussing
the Malaysian Constitution's religion clauses. It describes the constitution-
making process behind the constitutional provisions on religion and the
growing Islamisation phenomenon in the contemporary Malaysian state.
Section 13.3 examines the role of the courts and the constitutional adjudica-
tion relating to religion in Malaysia. Section 13.4 discusses the religion clauses
and their connection to the invisible constitution in Malaysia. It explores the
expansion of Islam’s place in the constitutional order through extra-textual
means, as well as the use of constitutional history to uucover the Constitution’s
unwritten secular basis. Section 13.5 offers some concluding reflections on
the observations gained from the Malaysian example for broader comparative
understandings.

13.2. CONSTTIUTIONALISING RELIGION

13.2.1. Constitution-making and the Islamic Isstablishment Clause

The Constitution of Malaya was conceived in the post-colonial climate of
a nation on the cusp of independence.? The Independence Constitution

See generally Rais Yatim, “The Roud to Merdeka, in Andrew Harding and J. P. Lee (eds.) Con-
stitutional Landmarks in Malaysia: 'The First so Years 1957-2007 (Kuala Lumnpur: LexisNexis,
2007), 1.
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came into force when the Federation of Mulaya ceased to be a British colony
aud became an independent state on 31 August 1957, following negotiations
between the newly elected local political leaders and the departing British
colonial powers. It would later become the basis for the Federal Constitution
of Malaysia, when Singapore and the North Boreo states of Sabah and
Sarawak joined Malaya in 1963 to become a new Federation: Malaysia.3

Five legal experts from the Uniled Kingdom and the Commonwealth were
appointed to form a constitutional commission chaired by Britain’s Lord Reid,
a Lord of Appeal in Ordinary, to draft the constitution for the newly independ-
ent state.t This was the result of a deliberate decision by the local Alliance
political party led by Tunku Abdul Rahman; the Malayan leaders gave the
Reid Constitutional Commission speciflic terms of reference that the local
representatives had already negotiated and agreed on.® The Commission’s
task was essentially to translate into legal terms that which had already been
politically settled.?

The Constitution that was drafted established a fecleral system of govern-
ment with a legislative, executive and judicial branch,® and a constitutional
monarch — the Yang di-Pertuan Agong — as the head of the Federations
Malaysia’s conslilutional struclure is based on a parliamentary system mod-
elled after Westminster, and contains an explicit bill of rights. The power of
judicial review over the constitutionality of legislation and executive action
is implicitly assurned as a natural corollary of the Constitution’s supremacy
clause.”

+ Singapore would leave the Federation bwo years later to form its own separate, independent
state. Subah and Sarawak remain within the Malaysian Federation, which eurrently consists of
thirteen states and the three federal terrilorics of Kuala Lumpur, Labuan and Putrajaya,

+ See Joseph M. Fernando, The Making of the Malayan Constitution (Kuala Lumpur: MBRAS,
2002}, 95.

5 See Joseph M. Fernando, Federal Constitutions: A Comparative Study of Malaysia and the

United States (Kuala Lumpur: University of Malaya Press, 2007), 12-13 (explaining that ‘the

choice of an independent body made up of legal experts from the Commonwealth was a

conscious choice of the 1uling Alliunce party and was intended to avoid local prejudices in the

framing of the Conslilution’).

Fedenation of Malaya Constitutional Commiission, Report of the Federation of Malaya Consti-

tutional Conmission (1957) 3], [hereinafter ‘Reid Report'}.

7 Andrew Harding, The Constitution of Malaysia: A Contextual Analysis (Oxford: Hart Publish-

ing, zoiz), 32,

Fed. Const. (Malay.), pt. IV, arls. 30-6s; pl. IX, arts. 121-31,

v Ibid., pt IV, arts. 32-7.

= Ibid,, pt. I, arts. 5-13. .

v Ibid,, pt. 1, Article 4{1) (' [t]his Constitution is the supreme law of the Federation and any law ...
which is inconsistent witl: this Constitution shall, to the extent of the inconsistency, be void”.).
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The Independence — or Merdeka — Constitution was fashioned at the
birth of a new nation attempting to accormmodate the competing demands
of a pluralistic society made up of a Malay ethnic majorily group and non-
Malay — primarily Chinese and Indian - ethnic minorities.® It was a
document founded on the basis of the constitutional bargain established at
independence. As the result of inter-ethnic negotiations and compromise, a
clause declaring that ‘Islain is the religion of the Federation; but other reli-
gions may be practised in peace and harmony” was eventually included as
Arlicle 3(1) of the Constitution.”s Understanding the text of Article 3(1) requires
locating it in its historical and political context.

The Reid Constitutional Commission, the drafters of the Independence
Coustitution, initially rejected the suggestion that a provision declaring Islam
as the religion of the Federation be included in the draft Constitutién, The
Malay rulers of the various Malayan states, concerned that a clause estab-
lishing an official religion would encroach on their traditional positions as
the head of Istam in their respective states, supported the Reid Comimission’s
decision nol to include an Islamic establishment clause.”s

The main push for a declaration of Islam as the religion of the Federation
came from the Alliance, a coalition of three political parties — the United
Malays National Organization (UMNO), the Malayan Chinese Association
(MCA) and the Malayau Indian Congress (MIC) ~ which would later become
the Barisan Nasional ruling coalition after the country’s independence.”
UMNO, the Malay constituent of the Alliance, sought the inclusion of the
Islamic establishiment clause as part of a larger package of demands in which
religion was connected to Malay special privileges and quotas, language and
citizenship, not because it had a particular vision of imposing Islamic law
on the Federation.”” The Reid Commission rejected the Alliance’s initial pro-
posal; its Report also emphasised that there was ‘universal agreement” that ‘i

= Merdeka is the Malay word for independence,

3 Fed. Const. (Malay.), pt. 1, Article 3(1). See generally Joseph M. Fernando, The Position of
Islam in the Constitution of Malaysia’ (2006) 37 Journal of Southeast Asian Studies 249.

' See Reid Report, note 6. For a comprehensive examination of the historical souices surround-
ing the drafting of the position of Islam in the Constitution of Malaysia, see Fernando, note
7. See Harding, note 7; Kiisten Stilt, ‘Contextualizing Conslitutional Islam: The Malayan
Experience’ (z015) 13 International Joumal of Constitutional Law 407.

5 Harding, Supra note 7, 39.

# The Alliunce Party was the precursor to the National Front (Barisan Nasional), the ruling
political coalition in Malaysia. Barisan Nasional is made up of three parties, each represenling
one of the three major ethnic commumities.

Stilt, Supra note vy, 410, 430.
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any such a provision were inserted it must be made clear that it would no iy,
any way affect the civil rights of non-Muslims’.*

Signilicantly, there was no suggestion that the new nation would not he
secular state, even from the proponents of a clause declaring Islam as the rel;.
gion of the Federation. The Alliance Parly’s own memorandun stated: “The
religion of Malaysia shall be islam. 'I'he observance of this principle shall 1o¢
impose any disability on non-Muslim nationals professing and practicing their
own religions, and shall not imply that the State is not a secular State’ "

Only one member of the Constitutional Commission supported the incly-
sion of a declaration establishing Islam as the state religion: Justice Abdul
Hamid {rom Pakistan. Yet he, too, thought that such a provision would be
‘innocuous’, writing in the Reid Report that such a clause would not ‘impaose
any disability on non-Muslim citizens” nor ‘prevent the State from being o
secular State’.™

Negotiations between the Alliance Party and the Working Party in charge
of reviewing the draft Constitution proceeded on the understanding that
a provision declaring Islam as the official religion would not undermine
the secular basis of the new nation. The Alliance coalition maintained that
such a provision would serve a symbolic purpose, rather than have any prac-
tical effect.” ‘Tunku Abdul Rahman, the leader of the Alliance Purty and
later Malaysia’s first Prime Minister, declared unequivocally that ‘the whole
Constitution was frained on the basis that the Federation would be a secular
state’.»

On the basis of these explicit assurances that the usertion of the declara-
tion would be symbolic and would not comprise their rights as nou-Muslims,
the non-Malay political parties accepted the insertion of the declaration on
Islain.** Nuinerous historical sources document this common understanding
among all the parlics involved in the nation’s founding. 'I'he Colonial Office
in London finally accepted the insertion of the Islamic constitutional clause,
noting in its memorancm that the Alliance delegation had ‘stressed that they
lad no intention of creating a Muslitn theocracy and thal Malaya would be a
secular State’.

Reid Report, Supra note 14, {169].

= Alliance Memorandum to the Reid Constitulional Commiission, 27 September 1956, 19.

® Reid Report, Supra note v4, {11],

* Joseph M. Fervundo,Supra note 13, 258.

= Ibid., 268 (citing Minutes of the 19th Meeting of the Working Paly, 17 April 1957, CO g41/87).
% Ibid., 258,

1 bid., 260 (citing Memorandum by Jackson, Colonial Office, 23 May 1957, CO 1030/494 [20]).
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Back in Malaya, the Alliance government tabled a White Puper on the new
draft Counstitution in Parliamnent, which explained:

There has been included in the proposed Federation Constitution a decla-
ration that Islam is the religion of the Tederation, This will in no way affect
the present position of the Federation as a secular state, and every person
will have the right to profess and practice his own religion and the right to
propagate his religion.

Soon after, the British Parliament passed the Federation of Malaya
Independence Bill, creating a sovereign state and crystallising the newly
drafted Constitution into force,

Article 3(1) of the new Tederal Constitution states: ‘Islam is the religion of
the Federation; but other religions may be practised in peace and harmony
in any part of the Federation’. The intentions of those involved in the consti-
tution-making process affinn that the provision was not meant to affect the
secular basis of the stale.

The text of Article 3 reflects this basic undestanding. The Article 3(1)
clause establishing lIslam as the religion of the Federation provides in the
same provision that ‘other religions may be practised m peace and harmony’.
Additionally, Article 3(4) specifies that: ‘Nothing in this Arlicle derogates from
any other provision ol this Constitution’”. Aud, under the Constitution’s bill of
rights, Article 1{(2) guarantees that ‘every person has the right to profess and
practice” his or her religion.®

13.2.2. The Politicisation of Islam

Growing Islamist political and social discourse in Malaysia over the past three
decades, however, has challenged the established understanding of the Article 3
clause declaring Islam as the state religion. The politicisation of Islam has
increasingly been at the forefront of the battleground between the UMNO,
which is part of the Barisan Nasional coalition, and the opposition Islamic
party, the Pan-Malaysiat Islannic Party (PAS). PAS’s political platform has
been to project itself as the authentic Islamic party as compared to the
ruling party. In response to PAS, UMNO expanded its own campaign of
[slamisation. This set the stage for an Islamisation race belween PAS and

5 White Paper on the Federation of Malaya Constitutional Proposals 1957 (Kuala Lumpur Goy-
ernment Printer, 1957), 18; Legislative Council Paper No. 4z of 1957,
- Arlicle (1),
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UMNO beginning in the 1980s aud intensifying in the 1ggos to secure
the support of the Malay—Muslimn electorate.

Against this backdrop of political competition between UMNO and PAS,
on 29 September 2001, then Prime Minister Mahathir Mohamad made the

a7

unprecedented declaration that ‘Malaysia is an Islamic state’.7 In 2007,
Deputy Prime Minister Najib Tun Razak — now the current Prime Minister -
endorsed Mahathir's pronouncement with his assertion that: ‘Islam is our offi-
cial religion and we are an Islamic state’.®

The Islamisation phenomenon has pushed the position of Islam in the
Malaysian constitutional system into the spotlight of public discourse. At the
centre of this debate is the Article 3(1) declaration that ‘Islam is the religion
of the Federation; but other religions inay be practised in peace and harmony
in any part of the Federation’. Those who support Islam’s supremacy argue
that the establishment of Islam in Article 3(1) provides the justification for
an expanded role for Islam in the public sphere.® Secularists, on the other
hand, argue that the clause was intended by the framers to establish Islam as
the official religion for cereinonial purposes and that the foundations of the
Malaysian constilulional order are generally secular in nature

See ‘Malaysia Recognised as Islamic Nation’ New Straits Times (11 August 2001) 4. See also
ibid., clxxv.

‘Malaysia Not Secular State, says Najib,” Bermama (17 July 2007) www.bernama.com/bernama/
vymews_lite. php?id=273699. See also Clarence Thomas, ‘Islamic State Label Sparks Con-
troversy in Malaysia,” Reuters (25 July 2007). For recent affirmations of the Barisan Nasional
government’s position, see ‘BN Govermment Committed to Make Malaysia an Islamic State,
Malay Mail Online (14 October 2017), www.lhemnalaymailonline.com/malaysiafatticle/bn-
government-corminilled-in-niaking-malaysia-an-islamic-state.

See e.g.,, Abdul Aziz Bari, ‘Islam in the Federal Constitution: A Commentary on the Decision
of Meor Atiqulrahman’ (2000) 2 Malayan Law Journal exxix, exxyy (arguing that *history and
the essential character of the counlry” are the ‘most important’ reasons supporting Islan’s
supremacy); Mohamed Ismail Shariff, The Legislative Jurisdiction of the Federal Parliament
in Matters Involving Islamic Law’ {2005) 3 Malayan Law Journal ev, ex ([tjhere is nothing in
Article 3 that restricts the natural meaning of the term “Islani”. And there is no reason to cir-
cumseribe its meaning to rituals and ceremonies only ... 1t is suggested that what the framers
of the Constitution have in fact done is to resurrect the lost or hidden power relating to Islamic
law, that which was taken away by the British, and entrenched it in Article 3°.).

» See g, Alinad F. Yousif, Religious Freedom, Minorities and Istam (Selangor: ITUM Press,
19¢8), 171 ('[f]irst and foremost, it should be stated that Malaysia is not an Islamic state’); Ismail
Mohamad Abu Hassan, Introduction to Malaysian  egal History (Selangot: Himiah Publishers,
2004), 147 (supporting lhe view that Islam is meant to be recognised formally in rituals and
government ceremonies of the Federation, and not as the basis for the law of Malaysia); Ben-
jamin Dawson and Steven Thiru, “I'he Lina Joy Case and the Fulure of Religious Freedom in
Malaysia’ (2007) Lawasia fownal 151; Tommy Thomas, “The Social Contract: Malaysia’s Con-
stitutional Covenant’ (z008) 1 Malayan Law Journal exxxii. See also Andrew Harding, “The
Keris, the Crescent and the Blind Coddess: 1'he State, Islam and the Constitution in Malaysia’

2
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This push for an Islamnic state, involving a prioritised role for Islam in the
constitutional order, is further complicated by the broader social and polilical
context in Malaysia. Religious and racial identity are perceived as inextrica-
bly intertwined in Malaysian society. The Federal Constitution's definition
of ‘a person who professes the religion of Islam’ as one of the elements of
being Malay adds a religious dimension to ethnic nationalism.? Viewed in
this context, claims for Islamic supremacy are perceived as connected to a reli-
gious nationalisin that seeks to protect the special position of the Malays. The
connection of the Islamic establishment clause to Malay special privileges
engenders increased polarisation in a country divided along ethnic lines. The
politicisation of Islam’s supremacy fuels tensions between the Malay commnu-
uily and the non-Malay ethuic minorities, who increasingly percelve them-
selves as being treated as second-class citizens.

13.3. ADJUDICATING RELIGION IN MALAYSIA

Initially, the Supreme Court affinned the secular nature of the Malaysian
Constitution in two apex courl decisions.® In the 1988 decision of Che
Omar bin Che Soh v. Public Prosecutor, lhe Supreme Courl declared that
the Malaysian Constitution was founded on a secular basis.* Lord President
Mohamad Salleh Abas, writing for the Supreme Court, concluded that the
history of British colonialism and the drafting history of the Constitution
showed that Islam’s role was confined only to ‘rituals and ceremonies’.s The
appellants in this case faced the mandatony death penalty for drug trafficking
and firearm offenses. They argued that the death penalty was unconstitutional
because crimes involving drugs and firearms were not offences requiring the
death penalty under Islamic law. Since Islam is constitutionally declared as
the religion of the Federation, the appellants’ counsel argued, Islamic precepts

{2002) 6 Singapore Jourmnal of International and Comparative Law 154; Li-ann Thio, ‘Apostasy
and Religious Freedom: Constitutional Issues Arising from the Lina Joy Litigation’ (2006)
2 Malayan Law Journal §; Jaclyn Ling-Chen Neo, ‘Malay Nationalism, [slamic Supremacy
and the Constitutional Bargain in the Multi-ethnic Composition of Malaysia’ (2000) 13 Inier-
national Joumal on Minority and Group Rights g5, 104.

3 Fed. Const. (Malay.), Article 160.

» Take, for example, Member of Parliament Badruddin bin Amiruldin’s declaration in a House
of Representatives debate in 2005: “Malaysia is an Islamic state! You don't like it you get out
of Malaysia!” (translated from Malay). Hansard (11 July 2005) 34, video clip available at wiww
youtube.comAvatch?v=pkqyhBDUsHM.

# The Supreme Court (now the Federal Court) is Malaysia's highest appellate court.

M Che Omar bin Che Sol v. Public Prosecutor [1988] 2 Malayan Law Journal ss.

# [bid., 56-7.
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should be regarded as the source of all legal principles; on this basis, the
death penalty could not be imposed for offences that were not in line with
Islamic law.

The Malaysian Supreme Court unanimously rejected the idea that laws
passed by Parliament contrary to Islamic principles could be struck down, dis-
missing the notion that laws ‘must be imbued with Islamic and religious prin-
ciples’ as ‘contrary to the constitulional and legal history of the Federation’ 3¢
Indeed, the Courl noted that the opposite is true: the Constiulion ‘purpesely
preserves the continuily of secular law prior to the Constitution ...".3 The Lord
President of the Supreme Court emphasised that ‘the law in this country ig
still what it is today, secular law, where morality not accepted by the law is not
enjoying the status of law’.*

Two years later, the Supreme Cowrt reaffirined the secular basis of the
Constitution in its Susie Teoh decision.’ In this case, the Court relied on e

Constitution’s secular founding principles and the framers” intent to uphold
a statute allowing a parent or guardian to decide the upbringing, education,
and religion of a minor.+ Historical documents written by the constilutional
framers at the lime they drafted the Constitution stated that the recoguition
of Islamn as the state religion ‘would not in any way affect the civil rights of
non-Muslims’.#* Since ‘under normal circunstances’ a non-Muslim parent
had the right to decide various issues affecling a minor’s life, the Supreme
Court upheld the civil family law statute that gave a parent the right to deter-
mine a minor’s religious upbringing.# "T'he new Lord President, Abdul Hamid,
emphasised that the Malaysian Constitution ‘was not the product of an over-
night thought’, but represented a negotiated constitutional settlement among
local representatives.#

In these two eatly decisions, the Supreme Court affirmed the secular basis
of the Malaysian Constitution, viewing Islam’s position under Article 3(3) as
serving a chiclly cerennonial role in the constitutional order.

This dynamic would soon change. Recent judicial decision-making in
religion cases has maved away from the Supreme Court’s afirmation of the
Constitution’s secular basis toward prioritismg Islamy’s supremacy in Malaysia’s
constitutional order. 1 begin by exploring several cxamples that demonstrate

© Ibid,, 57.

v Ibid., 56.

S 1bid, 57. -

@ Teoh Iing Huat v. Kadhi Pasir Mas (Susie 'leolt) [1990] 2 Malayan Law Journal 300,
 Ibid.

+ Ibid., 301-2 (citing the Reid Reporl, Supra note 6, [169]).

« 1bid,, 302.

5 ibid., 274
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the major areas in which the civil courts have expanded slam's constitutional
scope and the authority of the religious courts.

Apostasy is one major arca of controversy, Cases involving Muslims who
wish to convert out of Islam bring into sharp tension the Article 3(1) declara-
tion of Islam as the religion of the state and the Article n(1) right of religious
freedom. Civil courts have refused to exercise jurisdiction over such cases,
even when they clearly engage the constitutional right to religious freedom,
deferring these matters to the religious Sharia courts instead. One prominent
example is the case of Lina Joy v. Majlis Agama Islam+ Lina Joy, a Malay
wotnan born and raised by a Malay-Muslim family, converted to Catholicism
in her adulthood. She wanted to marry her Christian fiancé but could not
do so under civil law unless she too was officially recognised as npt being
Muslim.® She applied to the National Registration Deparhiment to have
lier name and religion changed on her national idenlity card. Her applica-
tion to retnove ‘Islam’ as the religion on her identity card was rejected. The
Departiment refused to change her religious status without a certificate of
apostasy from the Sharia court decluring that she had converted out of Islam.

Obtaining a declaration of aposlasy fromn the Sharia courts for a Malay-
Mushim is a practical impossibility. Apostasy is regarded as an offence in sev-
eral Malaysian states, punishable in some states by fines, tmprisomment, or
whipping.® Tu other states, Sharia courts can order apostates lo be detained at
[slamic faith centres for mandatory rehabilitation.#

- Lina Joy v. Majlis Agama Istam Wilayah Persekutuan (2007) 3 All Malay. Rep. s85 (F.C.).

# The Law Reform {Murriage and Divorce) Act 1970 governs martiages between non-Muslim
couples only. Muslims must contract their marriage under the Islamic Family Law (Federal
Territories) Act 1984, which prohibits marriage with non-Muslims, Laws of Malaysia vol. 14
1634 (2000). See also Brief of Amicus Curiae on Behalf of the All Women's Action Sociely,
Sisters in Islam, Women's Aid Organisation, Women's Centre for Change and Women’s De-
velopment Collective for Lina Joy [3.2]; Julia E, Barry, ‘Apostasy, Marriage, and Judisdiclion
in Lina Joy: Where was CEDAW, Note {2008) 41 New York University Jounal of International
Law and Polities: 4o7.

# See e.g, Administration of the Religion of Islam and the Malay Custom of Pahung Enactment
of 1982 (amended 198g), § 185 (‘[any Muslimn who states that he has ceased to be a Muslim,
whether orally, in writing or in any other inauner whalsoever, commits an offence, and on
conyiclion shuil be liable to a fine not exceeding five thousand ringgit or to imprisonment for
a term not exceeding three years or to both and to whipping ol ol inere than six strokes’.) Sce
Jaclyn Ling-Chen Neo, ‘Competing Imperatives: Conflicts and Convergences in State and
Lslam in Pluralist Malaysia’ (2015) Oxford Journal of Law and Religion v, 16-17; Mohammad
Azam Mohamed Adil, ‘Law of Apostasy and Freedom of Religion in Malaysia’ (2007) 2 Asian
Journal of Comparative Law 29.

+ One case illustrating this is that of Revathi, an Indian Malaysian woman who converted to Hin-
duism. When she applied to the Malacca Sharia Court regarding her renunciation of Islam,
the Shariu Court ordered that she be detained for 100 days at an Islamic rehabilitation centre.
See Claudia Theophilus, ‘Malaysian Family Split by Faith, Aluzeera (7 May 2007) www
aljazeera.com/Mmews/asia-pacific/2007/05/200852513390760277.hiinl,
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Lina Joy brought a challenge beforc the civil courts arguing that he;
constitutionally guaranteed right to religious liberty under Article 11(1) ha
been infringed. The High Court held that the constitutional right to pro-
fess and practice one’s religibn did not extend to Muslhms who wished tg
leave Islam without the approval of the Sharia courts.#® According to the
high court judge, the Article 3(1) declaration of Islam as the religion of the
Federation ‘has a far wider and meaningful purpose than a mere fixalion
of the official religion’.# As the High Court judge declared, the upshot of
this approach is that: ‘A Malay ... remains in Islamnic faith until his or her
dying days’.s

In 2007, the Federal Court, in a lwo-to-one decision, dismissed Lina Joy’s
appeal.s’ The majority held that ‘freedom of religion under Article 11 of the
Federal Constitution requires {the individual] to comply with the practices or
law of the Islamic religion in particular with regard to converting out of the
religion’. In effect, the majority’s decision prevents a Muslim from exiting
the Islamic religion without obtaining the approval of the Sharia court. In a
robust dissent, Justice Richard Malanjum emphasised that the civil courts had
a duty to uphold the individual's right to religious freedom and the supremacy
of the constitution.

A second area in which the civil courts have abdicated their jurisdictional
responsibility involves family law disputes between a non-Muslim parent and
a parent who converts to Islam.5® These cases involve a parent (typically the
father) who converts himself and the children to Islam, and then applies to
the Sharia courts for divorce and custody ol the children. This leaves the
non-Muslim parent unable to contest the custody or conversion of the chil-
dren because she has no recourse to the Sharia court.

Lina Joy v. Majlis Agama Islam Wilayah G Anor [2004] 2 Malayan Law Journal ng (11.C)),

»Ibid., 129 [19). The High Court’s decision was affirmed by a majority in the Court of Appeal:
Lina Joy v. Maijlis Agama Islam Wilayah Persekutitan (2005) 5 All Malay. Rep. 663, 690 {27]-91
[29], 690 (C.A.).

# Ibid., 143 {58]. See Fed. Const. (Malay.), Article 160f2) (“Malay” means a person who
professes the religion of Islam, habitually speaks the Malay language, conforms to Malay
customs .., ).

' Lina Joy v. Majlis Agama Islant Wilayah Persekutuan (2007) 4 Malayan Law Journal 585
(FC.).

# Ibid., |14].

% See eg., Viran afll Nagapan v. Deepa alp Subramaniam, Civil Appeal No oz(f)-4012015
(2016) (F.C.); Shamala Sathiyaseelan v. Jeyaganesh Mogarajah [2004] Current L. J. 516 (H.C.)
{hercinafter ‘Shamala'}; Subashini Rajasingam v, Saravanan Thangotharay {zo08] 2 Malayan
Law Journal 147 (F.C.) [hereinafter ‘Subashini’l; Indira Gandhi afp Mutho v. Pengaralt Jabat-
an Agama Islam Perak [2013] 5 Malayan Law Joumnal 552 (H.C.).
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Consider, for examiple, the case of Indira Gandhi.s* At stake in this case
was whether a parent could unilaterally convert a child to Islam without the
knowledge or consent of the other parent. Indira Candhi’s ex-husband had
converted from being Hindu to Muslin. Without her knowledge, he then
converted all their three children to Islam and obtained custody over the chil-
dren from the Sharia court — a religious court which Indira Gandhi could not
access as a non-Muslim. Indira Gandhi brought her case to the civil courts,
arguing against the children’s conversion to Islam without her knowledge
and requesting custody. The Court of Appeal majority ruled against Indira
Gandhi, holding that the Sharia courts had exclusive jurisdiction to deter-
mine the validity of any conversion to Islam.» In 2018, the Iederal Court set
aside the Court of Appeal’s decision. In a landmark judgment the apex court
affirmed that the civil courts had jurisdiction over matters relating to Islamic
law when constitutional issues are involved .

These apostasy and child conversion cases highlight how the prioritisation
of Islam over religious liberty claims is often framed as a jurisdictional matter
between the secular courts and the religious courts. The Federal Court’s deci-
sion in Indira Gandhi is welcome [or its robust affirmation of the civil courts’
jurisdiclion over child conversion disputes; however, the Court has not been
as willing to exercise judicial review over matters of apostasy, continuing to
defer such cases to the Sharia courts.s?

Another example illustrating the growing prioritisation of Islam’s consti-
tational position is the litigation over the ban on non-Muslim publications
using the word ‘Allaly’. In 2014, Malaysia’s Court of Appeal upheld a govern-
ment order prohibiting a Catholic publication from using the tenn ‘Allah’ to
refer to God.® The Court of Appeal overturned the High Court’s decision that
the government’s ban of the use of the word ‘Allah’ by non-Muslims violated
the Catholic Chureh’s right to religious freedom.’ In a unanimous decision,

Pathmanathan afl Krishnan v, Indire Gandhi alp Mutho [2016] Current Taw Journal

gu (C.A).

5 Ibid., [33]. The Federal Court has allowed Indira Gandhi leave to appeal on this matter.
Qishin Tariq, ‘Federal Court: Indira Gandhi Can Question Validity of Children’s Unilateral
Conversion,” The Star Online (19 May 2016) www.thestar.com.my/mews/nation/z016/05/19/fed-
eral-court-allows-indira-gandhi-to-question-validity-of-childrens-unilateral-conversion/,

¢ Indira Gandhi a/p Mutho v. Pengarah Jabatan Agama [slam Perak & Ors. [2018] + Malayan
Law Journal 545 (F.C.).

57 See Sulok Tawie, ‘Federal Court Defers to Shariah Courts in Sarawak Apostasy Cases,” M-
lay Mail Online {27 February 2018) wwiw.themalaymailonline.com/malaysia/article/feder-
al-court-defers-to-shariah-courts-in-sarawuk-apostasy-cases#iKsoGViDMiRiqdE.g7.

s See Jaclyn L. Neo, ‘What's in a Name? Malaysia’s “Allull” Coutroversy and the Judicial Inter-
twining of Islam with Ethnic Identity’ (2014) 12 International Journal of Constitutional Law 751.

2 Titular Roman Catholic Archbishop of Kuala Lannpur v. Menteri Daluin Negeri & Anor 20101

2 Malayan Law Journal 58 (H.C.).
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the intermediate appellate court held that there was no infringement of any
constitutional rights because the use of the word ‘Allah’ is not an integral part
of the faith and practice of Christianity.%

In a siriking endorsement of the view that Article 3(1) established Islam’s
supremacy,” the Court of Appeal ruled that the reference to ‘other religions
may be practised in peace and harmeny’ in Article 3(1) meant that the free-
dom of religion guaranteed by Article 11(1) of the Federal Constitution must be
read in line with ‘the doctrine that the welfare of an individual or group must
vield to that of the communily’.®* The Federal Court dismissed the Catholic
Church's application for leave to appeal, holding that the Court of Appeal had
applied the correct test.®

3.4. RELIGION AND THE INVISIBLE CONSTITUTION

Malagsia's religion clauses provide a case study for exploring the unwritten
constitution in two main ways. The first is through the unwritien expansion of
the place of Iskam iny the Malaysian Constitution. Although the text of Article
3(1) has remained the same, Islam’s position in the constitutional order has
been vastly expanded through the use of informal, extra-textual means in
judicial discourse. In contrast, athers defend the nature of the Constitution
through the use of constitutional history and originalist arguments to protect
the Constitution’s unwritten secular basis.

13.4.1. (Invisible) Elevation of Islam’s Constitutional Position

Judicial discourse over Malaysia’s religion clauses has gradually expanded
Islam’s supremacy in the constitutional order. The Islamic prioritisation by
the courts has far-reaching effects on the nature of Malaysia’s Constitution
and on the protection of constitutional rights like religious liberty and equality.

= Menteri Dalam Negeri & Ors v. Titular Roman Catholic Archbishop of Kuala Lunpur [2013)
Malayan Law Jourmal 468 (Court of Appeal) [hereinafter ‘Allah Case’ (C.A)).

. Fed. Consl. (Malay.), Article 3{x) (Islam is the religion of the Federation; but other religions
may be practised in peace and harmony in any part of the Federation'),

“ Allah Case {C.A.), note 6o, 495 [48].

f Titular Roman Catholie Archhishop of Kuala Lumpur s, Menteri Dalam Negeri & Ors
(2014) Malayan Law Journal 765. See "Top Malaysian Court Dismisses "Allah” Case’, Alfa-
zeera (23 June z014) wwwaljazeerm.comMmewsfasia-pacific/zoig/ob/top-malaysian-court-dis-
misses-alluh-case-20040232448487953.btml; Ida Lim and Shaun Tan, ‘Last Nail in Catholic
Churel's "Allaly” Case as Federal Court ngain Says No', Malay Mail Online (21 January 2015)
www.themalaymailonline.com/malaysiafarticlelast-nail-in-catholic-churchs-allah-case-as-
federalcourt-again-siys-no,




Malaysia’s Invisible Constitution 389

Yet this constitutional change has not taken place though formal amendment
but through informal constitutional change.

This invisible elevation of Islam’s position in lhe constitutional systen,
I argue, has largely tuken place through less visible means in the judicial dis-
course. The primary means has been through expansive interpretation of the
Article 2(1) Islamic declaration clause which lias led to judicial prioritisation
of Islany’s position vis-i-vis other constitutional noris, Proponents of this view
are, in essence, claiming that Article 3(1) gives rise to a constitulional immplica-
tion of [slam’s primucy in the Malaysian constitutional order. Another means
has been throngh the civil courts’ use of non-constitutional sources — such as
Islamic texts and principles — in judicial reasoning. ‘

Perhaps the most matked approach toward Islamy’s expansion 'in the
Malaysian courts’ jurisprudence has been to endorse Islam'’s position under
Article 301) as a lens througl which the rest of the Constitution nust be
interpreted. This prioritisation of Islam’s status is often used in tum to jus-
tify a restrictive interpretation of constitutional rights like religious freedom.
In Lina Joy v. Majlis Agama Islam, for example, the High Court declared
that, ‘[flreedom of religion under art 13(1) must be read with art 3() which
places Islamn in a special position as the main and dominant religion” of the
Federation.” The trial judge rejected the precedent in Che Omar that Islam
had a merely ceremonial 1ole, asserting that Article 3(1) had ‘a far wider and
meaniugful purpose than a mere fixation of the official religion’." Lina Joy
had interpreted the religious freedom right under Arlicle 11 in a ‘limited and
isolated manuer’ without due regard lo other counstitutional provisions relating

to Islam.® According to the judge, there was a ‘clear nexus’ between Article
3(1) and 11(1), which nccessarily restricls the scope of religious freedom. In
sumn, on the court’s account, Arlicle 3(1) provides an interpretive lens through
which to read the right lo religious liberty.*

The Federal Courl’s majority reasoning in Lina Joy that ‘one cannot
renounce or cmbrace a religion at one’s own whims and fancics” likewise
reveals a conceplion of apostasy from an Islamic perspective, rather than gen-
erally accepted common law principles.® The Chief Justice, writing for the
majority, reasoned: ‘If a person professes and practices Istamn, it would defi-
nitely mean that he must comply with the Islainic law which has prescribed

Lina joy v. Majlis Agama Islam Wilayah & Anor [2004] 2 Malayan Law Journal ug (H.C.}.
Ibid., 144 [6o].

Ibid., 127 [19].

“ Ibid.

o Ibid., 128 |21].

Lina joy [2007] 3 All. Malay. Rep. 093, 715 [14].

B
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the way to embracc Islam and convert out of Islam’™ The overall tenor of
the Federal Court’s majority judgment prioritises Islam’s supremacy in the
Constitution at the expense of the constitutionally guaranteed right of relj.
gious liberty.

Judicial endorsement of Islam’s primacy in the constitutional order is alsg
evident in the High Court's decision in Meor Atiqulrahman bin Ishak v,
Fatimah bte Sihi.” Schools in Malaysia prohibit Muslim students from wear-
ing religious headgear ~ like the serban — according to the education policy
on school uniforms. The High Court judge found the school ban on wearin
the serben unconstitutional and explicitly asserted that Article 3(1) established
Islamy’s supremacy in the constitutional system:

'The Article 3 declaration that] ‘Islamn is the religion of the Federation, but
other religions can be practiced in peace and harmony’ means that Islam
is the dominant religion among the other religions which are professed in
this country like Christianity, Buddhism, Hinduisin and others. Islam is not
of the same slatus as other religions; it does not sit shoulder to shoulder or
stand at the same height. Islam sits at the top, it walks fust ... If this were
not the case, Islam would not be the religion of the Federation but just one
of the several religions practiced in the country and every person would be
equally free to practice any religion he or she professes, no one better than
the other.”

Civil courts have used this expansive reading of the Article 3(1) Islamic
constitutional clause to justify adopting a restrictive interpretation of the
Article 11(1) religious freedom guarantee.” In Daud Mamat v. Majlis Agama
Islam,™ for example, the High Court held that to ind that Article 11(1) pro-
tected the right to profess and practice the religion of one’s choice ‘would
stretch the scope of Article 11(1) to ridiculous heights, and rebel against the
canon of coustruction’.’s

Another means by which growing Islamisation has crept into judicial
reasoning has been through the use of extra-constitutional sources, such as

™ Ling foy {zo07] 3 All Malay. Rep. 693 720 [17.2].

* Meor Atiqulrahman hin Ishak v. Fatimah bte Sthi |2000| 5 Malayan Law Journal 375,

= 1bid., 375, 377 (translated from Malay).

» Fed. Const. (Malay.), Article 3(1) ('Islam s the religion of the Federation ... "); Fed. Const.
(Malay.), Atticle 11(3) {'Every person has the right to profess and practice his religion and,
subject to Clause (4), to propagate it').

™ Daud Mamat v. Majlis Agana Islam {2001] Current Law Journal 161,

7 Ibid., 172.
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Islamic texts and principles.” Judges in the secular civil courts — not the reli-
gious Sharia courts — have explicitly referred to Quranic verses and lslamic
principles in several decisions. Consider, for example, the High Court's judg-
ment in Shamala, where the judge cited a verse from the Qui'an regarding
polygamy while interpreting a civil statutory provision providing the spouse of
a convert to Islam with a ground to elect for divorce.”?

[T|he defendant husband, now a Muslim thougl [he| cannot file a petition
for divorce against his plaintiff Hindu wife, can take another wife —a Muslim
wife because the defendant husband being a Muslim is now practising a
polygamous marriage ... The word used in the Seclion is ‘may’, i.e., to main-
tain the status of the civil marriage (Hindu marriage) if the unconverted wife
wishes to remain the wife of her converted husband although the converted
husband cun take another wife if he can do justice as the Holy Quran Al-Nisa
(IV) Ayat 3 stales and which reads, ‘il ye fear that ye shall not Be able to deal
justly With the orphans, Marry women of your choice, Two, Three, or Four;
But if ye fear that ye shall not Be able to deal justly (with them), Then only
one or two (a captive)'.®

Likewise, in Subashini, the Court of Appeal judge, Justice Suriyadi, upheld
the Sharia Courl’s jurisdiction reasoning that the Islamnic judge’s position
would ‘squarcly fall” under ‘Quranic revelations’ to follow the sacred law.?

What is striking is the explicit use of religious texts as cxtra-constilutional
sources by civil courl judges who are meant to apply the general, secular
law of the land. The use of Islamic sources and religious rhetoric in civil
court opinions is deeply concerning. While Islamic sources ray properly
be regarded as within the domain of the Sharia courts, civil courts deal with
general legislation and common law, which are not meant to have any reli-
gious basis.

Religion cases are fraught because of their connection in the socio-political
context with racial-religious nationalism, where Islam’s position is seen as

See Amanda Whiting, ‘Desecularising Malaysian Law?’ in Savah Biddulph and Penelope Ni-
cholson (eds.), Examining Practice, Interrogating Theory: Comparative Legal Studies in Asia
(Leiden: Martinus Nijholf, 2008), 229, 249-52.

Shamala (2004] Malayan Law Journal 241

» Ibid,, [13],

» Subashini [2008) 2 Malayan Law Journal 147, [61] (‘[hlis position would squarely fall under
these Quranic revelations: And We have set you o a road of Qur Commandment (a Syariah,
or a Sucred Law of Our Commandment, Syaria’tin min al-anir); so follow it, and follow not
the whims of ose who know not (45:18).").
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intertwined with the protection of the Malay commumity's special position,
Cases involving religious conversion out of Islam, in particular, bring these
tensions to the fore; they are further complicated by the perceived inextrica-
bility between religious and racial identity. Such perceptions are exacerbated
by the reasoning used by the civil court judges in highly contentious religion
cases. In Lina Joy, for example, the Court of Appeal’s majority, consisting
of two Malay-Muslim judges, declared: ‘Renunciation of Istam is generally
regarded by the Muslim communily as a very grave matter’ ®

13.4.2. Constitutional History and the Original Secular Framework

Secularists have sought to defend the Malaysian Constitution’s secular basis
against the expansion of Islai's constitutional position through the use of con-
stitutional history. Interpreting the written Constitution’s religion clauses, they
argue, requires recourse o the original constitutional framework behind the
text. The Article 3(1) declaration of Islam as the religion of the Federation must
be viewed with an understanding of the historical context of the Constitution’s
founding and the original meaning of the text. O this view, the Constitution’s
original founding and fundamental core, understood properly, provides the
proper framework for interpreting the writlen text.

Originalist arguments have typically focused on the intent of the framers
to affinm the Constitution’s secular foundations. The Supreme Court in Che
Omar bin Che Soh v. Public Prosecutor declared the secular nature of the
Constitution by relying on the framers’ original intent.® The Lord President of
the Supreme Court made clear the Court’s focus of inquiry: “The question here
is this: Was this the meaning intended by the framers of the Constitulion?*
Using a historical lens, the Lord President concluded that the history of British
colonialism and the drafting history of the Constitution showed that Islam’s
role was confined only to ‘rituals and ceremonies” %

Likewise, in Susie Teoh, the Supreme Court again employed an interpre-
tive approach based on the framers” intent to affirm the secular foundations of
the Constitution:*+

Althougli normally ... we base our interprelative function on the printed
letters of the legislation alone, in the instant case, we took the liberly ... to

Lina Joy |2005) 5 All Malay. Rep. 663, 690 [29].

Che Omar bin Che Soh v. Public Prosecutor [1988] 2 Malayau Law Journal ss.
% 1bid., 56.

¥ 1bid., 56-7.

& Teol Fing IHuat v. Kadhi Pasir Mas (Susie Teolt) 1990] 2 Malayan Law Journal 300.

&




Malaysia’s Invisible Constitution 393

ascertain for ourselves what purpose the founding fathers of our Conshitution
had in mind when our constitutional laws were drafted.

To fuel the movement toward greater Islamisation, however, some of its pro-
ponents have mobilised historicist thetoric to promote judicial elevation of
Islatn’s constitutional position, ln Meor Atiquirahman,® for example, lo sup-
port ils vastly expansive interpretation of Islam’s position under Article 301}, the
[ligh Court judge focused heavily on constructing a historical account of the
constitutional bargain to argue that the constitutional framers had intended
to secure Islam’s dominant position as the result of a social conlract between
the Muslims and non-Muslimns.* And in Lina Joy, the same High Court judge
insisted that an interpretation of religious freedo that would allow Muslims
to freely convert out of Islam ‘would result in absurdities not intended by the
framers’ of the Constitution.® ‘[T]o give effect to the intention of the framers
of our [Clonstitution’, the judge claimed, religious freedom must be qualified
by other constitutional provisions relating to Istam.® The historicist accounts
of the High Court in these decisions have been heavily criticised by scholars
as ‘revisionist’ and ‘erroneous’.?” But what is striking is the courts’ insistence orn
using history and origiual intent in support of their expansive interpretation
of the Islamic clause despite established Supreme Court precedent in Che
Omar confining Islam’s scope in Article 3 to a ceremonial role.

Judges who viewed this expansion of Islam’s position with alarm fought
back on originalist turf. In a robust dissent against the Federal Court’s majority
opinion in Lina Joy, Justice Richard Malanjum asserted that the civil courts
had a duty to uphold an individual’s right to religious freedom guaranteed in
the Constitution.? Significautly, Justice Malanjum viewed his inlerpretation
as faithful to the original intent of the constitutional framers: ‘Swom to uphold
the Federal Constitution, it is my task to cnsure that it is upheld at all times by
giving effects to what 1 think the founding [athers of this great nation had in
mind when they framed this sacred document’.” He emphasised that [slam’s

& [bid., 301

Meor Atigulrahman bin Ishak v. Fatimali bte Sihi |2000] 5 Mulayan Law Journal 375 (High

Court, Seremban). The High Court occupies the lowest tier in Malaysia’s appellate courl

structure, which comprises of the High Court, the Court of Appeal and the Federal Court.

1bid., 38s; see also ibid., 384.

% 1bid., 129 [18].

& Ibid., 129 [19).

» Sce Li-ann Thio and Jaclyn Ling-Chien Neo, ‘Religious Dress in Schools: The Serban Con-
troversy in Malaysia’ (2006) 55 International and Comparative Law Quarterly 671, 6813,

o Lina Joy, 4 Malayan Law Journal (2007) 585, at 63t [8g].

2 Ibid., 619 [23].
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special position in Article 3(1) ‘was never intended to override any right, privi-
lege or power explicitly conferred by the Constitution’.”

Recourse to constitutional history as an extra-textual constitutional source
in Malaysia has reached beyond issues of religion and the state. Judges advo-
cating a purposive and rights-expansive approach to interpreting the Malaysian
Constitution’s bill of rights have also used the language of originalism to sup-
port their constitutional adjudication approach. Liberals proinoting a robust
rights-oriented approach to constitutional interpretation syslematically refer
to the original comimitments of the framers.% ‘T'hose who support this living
constitutionalist approach do so on originalist grounds, exhorting the courts
‘to acdopt a liberal approach in order to hnplement the true intention of the
framers of the Federal Constitution’.»s On this account, the framers them-
selves contemplated the necessity of constitutional construction by future
generations. As Justice Gopal Sri Ram declared, ‘the terms in which these
provisions of the Constitution are expressed necessarily co-opts future gen-
erations of judges to the enterprise of giving life to the abstract statements of
fundamental rights’.»

Proponents of this form of framework originalism support empowering
judges to protect individual rights from legislative infringement by expand-
ing the scope of enforceable constitutional rights.¥” Judges who endorse this
approach have been willing to find implied fundainental rights and to expand
a number of constitutional rights — such as the right to life,% equality,? and the

9

Ibid., 623 [53)~24 [53].
# Sivarasa Rasial v. Badan Peguam Malaysia & Anor [2010] 2 Malayan Law Journal 333, 339

(observing that ‘the provisions of the Constitution, in particular the fundamental liberties
guaranteed ... must be generously interpreted’.).

Tan 'Tek Seng v. Suruhanjaya Perkhidmatan Pendidikan [1996] 1 Malayan Law Journal 261,
288. See also Sukma Darmawan Sasmitaat Madja v. Ketua Pengaral Penjara Malaysia [1999]
1 Malayan Law Journal 266, 271 (|1 ]he Yederal Couslitution, unlike any ordinary statute,
does not crely declare law ... It also confers upon individuals certain fundamental and inal-
ienable hunan rights, such as equality before the law. Its language must accordingly receive
a broad and liberal construction in order to advance the intention of its framers’.) (emphasis
added).

Iee Kwan Wol v. Pub. Prosecutor [2009] 5 Malayan Law Journal 301, 312 (quoting Boyce v. The
Queen, |2004] UKPC 32).

See Jack M. Balkin, Living Originalism (Cambridge, MA: Harvard University Press, 2011), 23
(arguing that framework originalism holds that ‘interpreters must be faithful to the original
meaning of the constitulional text and to the principles that underlie them').

%% Courts have found thal the right to life in the Constitution of Malaysia protects the right to
access to court (Sivarasa Rasiali v. Badan Peguam Malaysia & Anor [2010] 2 Malayan Law
Journal 333); employment (Tun ek Seng v. Suruhanjaya Perkhidinatan Pendidikan, [1996] 1
Malayan Law Journal 261); livelihood under native customary land rights (Nor Anak Nyawai
(2005} 3 Current Taw Journal sss); and the right to fair trial (Lee Kwan Woh v. Public Prosecu-
tor [zo09] 5 Malayan Law Journal 316).

Sivarasa Rasial, 2 Malayan Law Journal 333.
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freedom of expression and association'™ — by applying a purposive interpretive
approach in line with the founding principles of the Constitution.

Originalist arguments have not been confined to the courts. Scholars and
commentators regularly invoke originalist appeals in debates over Malaysia’s
secular or Islamic identity.™ Secularists vigorously defend the original con-
mitments of the Malaysian Constitution as secular, arguing that historical evi-
dence of the founding demonstrates that the framers had intended the nation
to be a secular state. As scholar Thio Li-ann notes, ‘[olriginalists underscore
the secular nature of the Constitution, which Article 4(1) declares supreme’
while “revisionists” ... defy precedent and constitutional history in contend-
ing that Article 3 has broader practical significance’."s

Oulside the academy, reference to the framers and constitutional founding
occur frequently and forecfully in political and social discourse and are part
of the national conversation on a variety of issues.’™ What seems clear is that
constitutional history is an unwritten constitutional feature that has popular
salience in Malaysia: it is the subject of legal and academic debates and occu-
pics a siguificant space in public discourse.

13.5. REFLECTIONS ON MALAYSIA’S INVISIBLE CONSTITUTION

The story of Malaysia’s religion clauses and the invisible features of the
Constitution give rise to several broader observations. In this section, I end with
three concluding reflections on the observations gaied (rom the Malaysian
example for wider comparative constitutional understandings.

First, the constitutional jurisprudence surrounding Malaysia's religion
clauses adds to accounts regarding the use of constitutional history and

v Muhaminad Hilman bin Idham v. Kerajaan Malaysia [201) 6 Malayan Law Journal 507.

“ For proponents of Islam’s supremacy in the Malaysian constitutional order, see e.g., Bari,
Supra note 29; Sharilf, Supra note 29; Faiza Thamby Chik, Malay and [slam in the Malaysian
Constitution’ (2009) 1 Malayan Law Journal exxix, exlii.

v See e.g., Fernando, Supra note 4; Tommy Thomas, ‘Is Malaysia an Islamic State?’ (2006) 4
Malayan Law Journal xv; Dawson and Thiru, Supra note 30, 160; Li-ann, Supra note 30, i, xi-xii.

s Thio Li-ann, ‘Jurisdictional Imbroglio: Civil and Religious Courts, Turl Wars and Arlicle

1211A) of the Federal Constitution,” in Andrew Harding and H. P. Lee (eds.) Constitutional

Landmarks in Malaysia: T he st 5o Years 1957-2007 (Kuala Lumpur: LexisNexis, 2007}, 197.

See e.g., ‘DAP Finnly against the Idea of Islamic State’ New Straits Times (Malay.) (12 July

2001) 8 (Opposition figure Karpal Singh called the issue of setting up an Islamic state ‘an affront

{o the solemn will of the framers of the Constitution, who, undoubtedly, had as their objective

Istam as the religion of the country in the context of a secular state’); see also Malik Munip, ‘Ts

Malaysia an Islamic or Secular State?” New Straits Times (Malay.} (16 November 2012) wwaw.nst

.com.mylopinion/columnist/is-malaysia-an-islamic-or-secular-state-1.171584; Art Harun, “Secu-

lar or Non-secular: What History Tells Us” Malaysian Insider (8§ November zo012); David Tily,

‘Uphold Founding Fathers' Legucy’ New Straits Times (Malay.) (31 August 2010} 4o.
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originalist arguments.™ In the United States, the originalist movement arose
out of frustration with the perceived rights-expansive judicial activism of the
Warren and Burger Courls.™® As a result, originalism in America has been
closely associated with a conscrvative political movement and the promotion
of judicial restraint.? The inverse phenomenon is apparent in Malaysia: orig-
inalisin is frequently the domain of political liberals seeking to increase the
courts” oversight of the legislative process or judicial expansion of individual
rights.*® Originalist arguiments in Malaysia tend to be employed in service of
a ore rights-expansive constitutional adjudication approach than the status
quo, and are not associated with judicial constraint. Constitutional history is
used to support the protection — in many cases, the expansion — of consti-
tutional rights. Secularists in Mulaysia routinely reach back to the founding
premises of the Constitution to argue for more robust protection of religious
freedom and other individual rights. The constitutional history and found-
ing premises in Malaysia facilitale a form of origmalism thal envisages a
Constitution based on a more robust vision of fundamental rights protection
that can be applied in a mamer that accommodates legitimate constitutional
change.

Originalist discoutse in Malaysia is characterised by a focus on constitu-
tional history and the intent of the framers, rather than text.® Original intent
dominates the Malaysian courts” originalist jurisprudence.™ Originalist argu-
ments in the Malaysian context have not centred on the textual public mean-
ing of the Counstitution at the time of drafting; rather, interpretation of the
Constitution is strongly influcnced by the constitutional history surrounding

i ] explore this argument in greater length in Yvonne Tew, ‘Originalism at FHome and Abroad’
(2014) 52 Colwmbia Journal of Transnational Law 780, 80118, 832—49.

= See Keith E. Whittington, “The New Ouiginalisin’ (2004) 2 Georgetown Journal of Law and

Public Policy 599, Go1 (noting that ‘originalism was a reactive theory motivated by substantive

disagrecinent with the recenl and then-current actions of the Warrenr und Burger Courts'j;

Thowas B. Colby, "The Sacrifice of the New Originalism’ {zo11) g9 Georgetown Law Journal

713, 716 {explaining that originalisim ‘arose as a by-product of the conservative frustration with

the broad, rights-expansive decisions of the Warren and Burger Coutls’).

See Colby, Supra note 106, 714 (observing that ‘originalism was born of a desire to constrain

judges.’).

See Yvonne Tew, ‘Comparative Originalism in Conslitutional Lilerpretation in Asia,” (2017}

Singapore Academy Law Journal 719, 726~9.

" Tew, Supra note 105, 817, 845-9.

> See Ghe Omar Bin Che Sol v, Pub. Prosecutor [1988] = Malayan Law Joumal ss, 56; Teol Iing
Huat v. Kadhi Pasir Mas (Susie ‘Teol) [1990] 2 Malayan Law Joural 300, 301; Meor Atiqulrah-
man hin Ishak v. Fatimah bte Sihi [2000] 5 Malayan Law Joumal 375, 3841 Lina Joy v. Muilis
Agama Islam Wilayalh & Anor [2004] 2 Malayan Law Journal ng (H.C.), 129 [18]; Lina Joy v.
Maijlis Agama Islam Wilayal Persekutuan [2007] 3 All Malay, Rep. 585 (F.C.), 3: Lee Kwan
Woh v. Pub. Prosecutor [2009] 5 Malayan Law Journal 301, 311
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its drafting.™ Secularists and Islamists do not battle over distinictions between
the framers” intent and the original mcaning of the text, but over whether
constitutional history supports their particular originalist interpretation. The
overriding theme that emerges from originalist practice in Malaysia is that it
is focused on historical understandings and the intent of those involved in the
framing of the Constitution.

The Malaysian experience suggests that the fornm of originalist methodol-
ogy that takes hold in certain nations is profoundly influenced by the orienta-
lion of its constitutional culture toward the authority of the past, In countries
where the founders or frainers have popular resonance in the nation’s con-
stitutional namative, originalist arguments thrive because of their historicist
appeal.”* "I'he comparative perspective sheds light on how the approaches a
nation takes towards the written and unwritten aspects of its Constitution —
and the salience of originalist arguments to its constitutional interpretation —
is deeply connected to a country’s particular constitutional culture and
history.

The second observation concerns the relationship between the unwrit-
ten constitution and constitutional change.” Part of the appeal of originalist
arguments in the Malaysian context is also connected o the formal fealures
of its Constitution, such as its coustitutional ameundment procedure. The
United States Constitution is highly difficult to amend, which lends weight

" Historical evidence is viewed favourably as an extrinsic interpretive aid to determine the actual
intentions of individual framers. For example, in Zambry bin Abd Kadir v. Mohammad Nizar
bin Jamaluddin [2009] 5 Malayan Law Journal 564 (C.A)), the Court of Appeal relied on an
academic article published in the Cambridge Law Journal written by Professor lvor Jennings —
one of the framers of the Malaysian Constitution — as extrinsic evidence in deciding how to
interprel canstitutional provisions about the head of state’s right to dismiss a chief minister. Jus-
tice Zainun Ali exhorted the Court ‘have regard to extraneous matlers such as [the Jenmings']
article ... in order to distill the original and true inlent behind constitutional provisions’.
Ibid., 534

“ In the United States, originalism ~ whether focused on intent or meaning — has also been
characterised by constitutional historicisni, The original intent of the framers dominated the
first wave of American originalist jurisprudence and the United States’ ‘constitulional practice
continues to privilege intentionalism’. Jamal CGreene, “I'he Case for Original Intent’ (2012) 80
Gearge Washington 1.aw Review 1683, 1686. Although academic originalist theory has shifted
away from original intent toward original public meaning, historicist original understanding
continues to matter in practice and popular discourse because of Lhe central role the framers
play in America’s constitutional culture and national identity. See ibid., 1696~7. As Jack Balkin
observes, ‘[d]espite the dominance of original public meaning originalism in academic theory,
lawyers ... coutinue to ireat particular members of the founding generation differently than a
dictionary or concordance’. Jack M. Balkin, ‘The New Originalism and the Uses of History'
(2013) 82 fiordham Law Review 641, 053.

" Yvonne Tew, Stealth Theocracy, s8 Virginia Journal of Infernational Law (forthcoming 2018).
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to the concern that interpreting the Constitution according to its original
understandings binds contemporary society to the dead hand of the past.™ By
contrast, the Federal Constitution of Malaysia is easily amendable in practice,
The most common amendment rule is a requirement for at least a two-thirds
legislative majority in Parliament;'s the dominance of the ruling coalition
has meant that the government can, and often has, revised the Constitution
atwill."f

In Malaysia, the threat to democratic legitimacy does not stem froin the
people’s perceived inability to change a rigid inherited Constitution; instead,
it lies in the monopoly possessed by the dominant ruling party over amending
the Constitution. Until recently, the Barisan Nasicnal coalition has been in
power since the nation’s independence and has controlled more than two-
thirds of the majority in Parliament for much of Malaysia’s history."? Executive
abilily and willingness to use the ammendment process have given rise to many
constitutional amendments that undermine institutional safeguards."® In a
dominant party system with circumstances like these, the Conslitution risks
being altered out of line with the framer’s vision and the original framework

" See e.g., Henty Paul Monaghan, ‘Doing Originalismt’ (z004) 104 Columbia T.aw Review 32, 35
(describing the United States Conslitution as ‘practically unamendable’),
s The general rule is that a constitutional amendment of the Constitution of Malaysia must be
supported by a two-thirds majority of the total membership of eacli House of Parliament Fed.
Const. (Malay.), Article 159(3), Const. of the Rep. of Sing., Article 5(2). There are some ex-
ceptions to this rule. In Malaysia, some constitutional provisions can be amended by ordinary
law without the requirernent for a two-thirds parlinmentary majority, such as amendments to
restrict freedomn of movement and freedom of speech, assembly and association; and to leg-
istate against subversion and pass emergency laws so is to override constitutional provisions.
Fed. Counsl. {(Malay.}, Article g(2)-(3), Atticle 10(z)-(3), Arlicle 149(1), Article 150(3). A number
of constitutional provisions, such as those affecting the privileges and positions of the Rulers,
cannot be amended without the consent of the Conference of the Rulers, Ihid., Article 158(s).
More than fifty constitutional amendment Acts and 700 individual testual amendments have
been passed in Malaysia since ils independence in 1957. Cindy Tham, "Major Changes to
the Constitution,” Sunt (17 July 2007) wwsw.malaysianbar.org.my/echoes_of_the_pasthmajor_
changes_to_the_constitution.html.
" Until its stunning upset in Malaysia’s historic 2018 national elections, the Barisan Nasional
coalition has been the dominant ruling party in power since Malaysia’s independence. It has
also controlled more than a two-thirds majority in Parliament for much of Malaysia's history,
until itlost its super majority in the 2008 general elections.
Following executive frustration with several judicial decisions in the 198os, for example, the
Malaysian Parlisment amended the Federal Constitution te remave the reference to the ju-
dicial power being 'vested' in the cousts; the altered Article 12101) provision now states that
the courts ‘shall have such jurisdiction and powers as may be conferred by or under federal
law', Fed. Const. {Malay.), Adicle 121(1). For further detail, see Yvonne Tew, ‘On the Uneven
Journey to Constitutional Redemption: The Malaysian Judiciary and Constitutional Politics’
(2016) Washington International Law Journal 673, 678-1.
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established at the nation’s independence. For secularists, recourse to the orig-
inal Constitution provides a sateguard for the Malaysian Constitution’s basic
structure and minimum core.

My third point involves the link between the unwritten constitution and
constitutional identity. Secularists and Islamists in Malaysia battle so deeply
over the unwritten features of the constitutional provisions on religion
because of its profound relationship to conceptions of the nation’s identity.
Argumentation over the invisible core underlying the Constitution’s tex! pro-
vides a way for a society to articulate and cement constitutional narratives
about ilself.™ The use of originalist arguments in Malaysia is not primarily
about interpretive method; rather, historicist arguincuts of this kind are best
understood as an argument about constitutional ethos.* Originalism has pop-
ular appeal in a nation conditioned by particular cultural and political influ-
ences to identify with its constitutional history. As Janal Greene has observed
of the United States, originalism is an argument ‘driven by a narralive about
the American ethos’.* In Malaysia, too, originalist arguments have salience
because of the historical and political traditions associated with the nation’s
independence and constitutional founding. In contexts like these, ‘the deeper
power of originalist argument sounds in the romance of national identity’ .=

Malaysia’s invisible Constitution is uot confined to the courls; it has a dis-
tinctly popular dimension. Constitutional arguments over the nation’s con-
stitutional identity as secular or Islamic have public salience. Debate over
the interpretation of the Article 3(1) Islamic declaration clause extends well
beyond the judicial sphere; and originalist arguments have thetorical potency
in the political and popular discourse.™ Judges, lawyers, scholars, politicians,
journalists and civil society activists mobilise constitutional arguments in
debates over Islam’s position becausc of the public appeal of snch arguments.

1

&

See Carolyn Evans, ‘Constitutional Narratives: Constitutional Adjudication en the Reli-

gion Clauses in Australia and Malaysia’ (2009) 23 limary [ntermational Law Review 437, 438

('[Clonstitutional narrative in this context is a cullurally and legally created story about the

role, purpose, histary, and relevance of the constitution in a particular society'.).

= Tew, Supra note 105, 834-0.

“ See Jamal Greene, ‘On the Origins of Originalisin' (z009) 88 Texas Law Review 1, 84 (arguing
that originalist argument is a species of ethical argument, i.e., an arguinent ‘driven by a narra-
tive about the Amnerican ethos’.)

» Richard Primus, ‘The Functions of Ethical Originalism’ (z010) 88 Texas Law Review 79, So.

¢ "Turkey provides another comparative example for originalism abroad, Ozan Varol observes

that in Turkey originalism is ‘not confined to the judicial sphere’ and that 'fe]ven the Turkish

politicians’ criticisms of the judiciary feature heated debates over originalism’. Ozan O. Varol,

“The Origins and Limits of Originalism: A Comparative Study’ (z011) 44 Vanderbilt Journal of

Transnational Law 1239, 1274.
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Like in the United States, where the Constitulion - and originalism -
occupies a prominent place in its political and popular culture,™ Malaysia’s
Constitution has public salience and its constitutional founding is frequently
invoked in popular discourse.'s The popular perception of the Malaysian
Constitution goes beyond its text; it is inflluenced by unwritten features like
the historical and political traditions associated with the nation’s founding and
perceptions of the social contract struck at the constitutional framing. In con-
stitutional cultures like Malaysia, where the nation’s founding is central to its
constitutional narrative, the invisible Conslitution may feature promninently -
both in the judicial and popular sphere - because of its role n linking consti-
tutional history and national identity.

13.6. CONCLUSION

The history of the contest between secular and Islmnic constitutional ideas
over the Article 3(1) Islamic declaration clause illustrates the profound extent
to whicl invisible means can impact a nation’s constilutional identity. At the
same time, the Malaysian story provides an insight into how such invisible
influences may be more open to gradual renegotiation and change - and by
more diffuse actors and processes ~ than formal mechanisms of constitutional
change, like the amendment process controlled by the dominant ruling party.

Malaysia’s religion clauses illustrate how the deepest struggles over a
nation's constitution often go beyond the visible constitutional text. The bat-
tle over the soul of the Malaysian Constitution continues in contemporary
Malaysia. Secularists and Islamists collide over their competing visions of
Malaysia’s invisible Constitution, which they allempt to coustruct through
using non-textual means to elevate Islam’s supremacy or by inviting a return
to the Constitution’s original secular basis. The invisible aspects of the
Constitution are crucial to understanding the continuing struggle over the
meaning of the words contained in the written Constitution and its constitu-
tional conmmitments.

 See Jamal Greene, ‘Sclling Originalism’ (2009) 97 Georgetown Law Joumal 657, 672-96.

s See e.g., Malik Imtiaz, ‘Latifah Mat Zin: Reaffirming the Supremacy of the Constitution,’
Disquiet Blog (29 july zo07) malikimtiaz blogspot.com/izeo7/o7/latifah-mat-zin-reaffirming-
supremacy.lihnl; David Tib, Supra note 104, 40; Malik Munip, Supra note 104; Art Harun,
Supra note 104
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